
iv

JPEM MEETING STEM
<

IIIIIIIIIIIIIIIIIIIIIIII
OR\ .

0000081 1 50
CONIMISSiONERS

MIKE GLEASON Chairma
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K.. MAYES

GARY PIERCE

ExecutiveDirector

AR1ZQNA CORPORATION COMMISSION

DOCKET NO

JANUARY 24. 2008

W-02169A-07-0098

TO ALL PARTIES

Enclosed please find the recommendation of Administrative Law Judge Marc E. Stem
The recommendation has been filed in the form of an Opinion and Order on

KEATON DEVELOPMENT COMPANY
(CC&N EXTENSION)

Pursuant to A.A.C. R14-3-1 l0(B), you may file exceptions to the recommendation of
the Administrative Law Judge by filing an original and ten (10) copies of the exceptions with
the Commission's Docket Control at the address listed below by 4:00 p.m. on or before

FEBRUARY 4. 2008

The  e nclos e d is  NOT a n orde r of die  Commis s ion. but a  re comme nda tion of the
Adminis tra tive  Law Judge  to the  Commis s ioners . Cons idera tion of this  matte r has  tenta tive ly
been s cheduled for the  Colnmis s ion's  Worldng Ses s ion and Open Meeting to be  he ld on

FEBRUARY 12. 2008 and FEBRUARY 13. 2008

For more  information, you may contact Docket Control a t (602) 542-3477 or the
Hearing Division at (602) 542-4250. For information about the Open Meeting, contact the
Executive Secretary's Office at (602) 542-3931
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BEFORE THE ARIZONA CORP ORATION COMMIS S ION

COMMISSIONERS
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MIKE GLEASON - Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE
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IN THE MATTER OF THE OF THE
AP P LICATION OF KEATON DEVELOP MENT
C O MP ANY F O R  AN E XTE NS IO N O F  ITS
CERTIFICATE OF CONVENIENCE AND
NECES S ITY FOR THE P ROVIS ION OF
WATER S ERVICE IN P ORTIONS  OF LA P AZ
COUNTY. ARIZONA

DECIS ION NO

10 O P INIO N AND O R DE R

DATE OF HEARING

P LACE OF HEARING

November 30. 2007

P hoe nix. Arizona

ADMINISTRATIVE LAW JUDGE

APPEARANCES

Ma rc E. S te m

Mr. Richa rd  L. S a llquis t, S a llquis t Drummond &
O'Connor, P .C. on be ha lf of Ke a ton De ve lopme nt
Company; and

Ms. Robin Mitche ll, Sta ff Attorney, Legal Divis ion, on
b e h a lf o f th e  Utilitie s  Divis io n  o f th e  Ariz o n a
Corporation Commission

19

20 On Fe brua ry 13, 2007, Ke a ton De ve lopme nt Compa ny ("Applica nt" or "Compa ny") file d a n

a pplica tion for a n e xte ns ion of its  e xis ting Ce rtifica te  of Conve nie nce  a nd Ne ce s s ity ("Ce rtifica te ")

with  the  Arizona  Corpora tion  Commis s ion  ("Commis s ion") to  provide  public  wa te r s e rvice  in

B Y THE C O MMIS S IO N

24

26

various  pa rts  of La  Paz County, Arizona

O n  Ma rch  9 ,  2 0 0 7 ,  th e  Co mmis s io n 's  Utilitie s  Divis io n  ("S ta ff") is s u e d  a  No tice  o f

In s u ffic ie n cy wh ich  in d ica te d  th a t th e  Co mp a n y's  a p p lica tio n  h a d  n o t me t th e  s u ffic ie n cy

re quire me nts  of A.A.C. R14-2-4l 1(C)

On September 28, 2007, S ta ff issued a  Notice  of Sufficiency to the  Company

On Octobe r 4, 2007, by P roce dura l Orde r, the  a bove -ca ptione d ma tte r wa s  s che dule d for

S:\Marc\O1>inion Orders\070098o&o. doc
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he a ring on Nove mbe r 30, 2007, a nd Applica nt wa s  orde re d to publish notice  of the  a pplica tion a nd

hearing thereon.

On  Nove mbe r 2 , 2007 , S ta ff file d  its  in itia l re port wh ich  re comme nde d  de n ia l o f the

Compa ny's  a pplica tion.

On November 9, 2007, the  Company filed notice  tha t it had provided public notice  pursuant to

the  te rms of the  Commiss ion's  Procedura l Order, and a lso filed objections  to the  S ta ff Report,

On  Nove mbe r 30 , 2007 , a  fu ll pub lic  he a ring  wa s  conve ne d  be fore  a  du ly a u thorize d

Adminis tra tive  La w Judge  of the  Commiss ion a t its  office s  in P hoe nix, Arizona . The  Compa ny a nd

S ta ff a ppe a re d with couns e l. At the  conclus ion  of the  he a ring , the  ma tte r wa s  ta ke n  unde r

advisement pending submiss ion of a  Recommended Opinion and Order to the  Commiss ion]

On De ce mbe r 7 , 2007, S ta ff file d an amended S ta ff Re port which re comme nds  tha t the

Commis s ion is s ue  a n Orde r P re limina ry to the  Compa ny for the  a re a  for which it is  re que s ting a n

extens ion of its  Ce rtifica te .

* * * * * * * * * * * * * * * * * * * *

Ha ving cons ide re d the  e ntire  re cord he re in a nd be ing fully a dvis e d in the  pre mis e s , the

Commission finds , concludes , and orders  tha t:
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FINDING S  O F  FACT

25

1. . P urs ua nt to  a uthority gra nte d by the  Commis s ion, the  Compa ny is  a n Arizona

corpora tion engaged in the  bus ines s  of providing public wa te r s e rvice  in the  vicinity of Sa lome , La

Paz County, Arizona pursuant to Decis ion No. 41705 (November 12, 1971).

2. On Fe brua ry 13, 2007, the  Compa ny file d a n a pplica tion for a n e xte ns ion of its

exis ting Certifica te  in order to provide  wate r s e rvice  to an a rea  which is  marked Exhibit A, a ttached

hereto and incorporated herein by reference.

Public notice  of the  applica tion was  provided in accordance  with the  law.

With its  applica tion, the  Company is  s eeking an extens ion of its  Certifica te  to provide

3.

4.
26

27

28

1 At the conclusion of the hearing, the presiding Administrative Law Judge directed Staff to file an amended Staff Report
due to changes made when Staff testified at the hearing. One of the included changes is that the Commission approve the
Company's request for an extension with an Order Preliminary.

2 DE CIS IO N n o .
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public water service  to approximately 72 acres  of land which are  being developed as  residentia l

subdivisions, Sunshine Acres, a 37 acre parcel being developed as a 107 lot subdivision, and Salome

Heights, a 35 acre parcel which is being developed as a 29 lot subdivision.

5. The two subdivisions are owned by the same owners and are adjacent to one another,

approximately one-half mile east of the Company's existing certificated service area.

6. At present, the  Applicant is  providing public wa te r se rvice  to approximate ly 475
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7. According to the  Sta ff Report, the  Company has  two active  wells  which produce

a pproxima te ly 760 ga llons  pe r minute  ("GPM") of wa te r, a nd one  ina ctive  we ll which ha s  a

production capacity of approximately 383 GPM and will be brought on line to serve the extension

area described in Exhibit A.

8. The developers will fund the cost of the transmission facilities for the Company with

advances in aid of construction totaling approximately $264,500 through main extension agreements

which are approved by the Commission.

9. Concurrently with its  application, the Company submitted an Approval to Construct

("ATC") which was issued by the Arizona Department of Environmental Quality ("ADEQ") for the

water facilities to serve the Sunshine Acres subdivision. During the hearing, the Company indicated

that it will file a copy of the Salome Heights subdivision's ATC upon receipt from ADEQ.

10. The  Company, in conjunction with its  applica tion, on Octobe r 31, 2007, filed a

Curtailment Tariff with the Commission for its approval.

l l . Applicant furthe r indica te s  tha t it will file  a  copy of a  Le tte r of Adequa te  Wate r

Supply ("LAWS") which is  to be  is s ue d from the  Arizona  De pa rtme nt of Wa te r Re s ource s

("ADWR") which will demonstra te  the  availability of adequate  water to serve  the  extension area

upon its receipt from the state agency.

12. On November 2, 2007, Staff tiled its report which initially recommended the denial of

the  Company's  application based on an ADEQ report which indicated that ADEQ was unable  to

determine whether the system was delivering water which met the requirements of the Safe Drinldng

3 DECISION NO.
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Wa te r Act. Howe ve r, on Nove mbe r 9, 2007, ADEQ is sue d a  curre nt s ta tus  re port to the  Compa ny

which  ind ica te s  tha t it ha s  no  ma jo r de fic ie nc ie s  a nd  is  de live ring  wa te r .wh ich  me e ts  the

re quire me nts  of the  S a fe  Drinking Wa te r Act. Upon the  Compa ny's  re ce ipt of the  curre nt ADEQ

sta tus  report, a  copy was  filed with the  Commiss ion.

13. During the  hea ring, ba sed on the  current ADEQ s ta tus  report, S ta ff revised its  origina l

re comme nda tion a nd is  now re comme nding tha t the  Commis s ion is s ue  the  Applica nt a n Orde r

Pre limina ry for the  extens ion of its  Ce rtifica te  for the  a rea  de scribed in Exhibit A.

14. On De ce mbe r 7, 2007, pursua nt to the  pre s iding Adminis tra tive  La w Judge 's  re que s t

during the  he a ring, S ta ff tile d a n a me nde d S ta ff Re port which se t forth its  re comme nda tion tha t the

Commiss ion approve  the  is suance  of an Orde r P re limina ry to the  Company a long with seve ra l othe r

recommendations.

15. According to  the  S ta ff Re port, the  Compa ny ha s  no complia nce  is s ue s  with  the

Commiss ion a nd the  Compa ny is  de live ring wa te r with no more  tha n five  pa rts  pe r billion ("ppb") of

a rsenic, which is  in compliance  with the  new a rsenic s tanda rd e s tablished by the  U.S . Environmenta l

Protection Agency. The  Company is  a lso current on the  payment of its  sa les  and property taxes .

16. S ta ff is  re comme nding tha t the  Commiss ion a pprove  a n Orde r P re limina ry be  is sue d

to the  Company for the  extens ion a rea  subject to the  following conditions :

•

•

•

tha t the  Com pa ny be  re quire d to cha rge  its  a uthorize d ra te s  a nd cha rge s  in the  e xte ns ion
a re a ,

tha t the  Com pa ny file ,  with in  thre e  ye a rs  of the  e ffe c tive  da te  of th is  De c is ion ,  with  the
Com m is s ion 's  Docke t Control,  a s  a  com plia nce  ite m  in this  docke t,  a  copy of a  fra nchis e
a gre e me nt is sue d from La  P a z County for the  re que s te d e xte ns ion a re a ,

tha t the  Com pa ny file ,  with in  thre e  ye a rs  of the  e ffe c tive  da te  of th is  De c is ion ,  with  the
Com m is s ion 's  Docke t Control,  a s  a  com plia nce  ite m  in Mis  docke t,  a  copy of the  ATC for
S a lom e  He ights  which is  to be  is s ue d by ADEQ;

tha t the  Com pa ny file ,  with in  thre e  ye a rs  of the  e ffe c tive  da te  of th is  De c is ion ,  with  the
Com m is s ion's  Docke t Control,  a s  a  com plia nce  ite m  in this  docke t, a  copy of the  Le tte r of
Ad e q u a te  W a te r  S u p p ly  wh ic h  is  to  b e  is s u e d  b y  ADW R  wh ic h  d e m o n s t ra te s  th e
a va ila bility of a de qua te  wa te r for d ie  S uns hine  Acre s  a nd S a lom e  He ights  s ubdivis ions ;
a nd
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• tha t the  Com pa ny upon  com plying  with  the  s e cond ,  th ird ,  a nd  fourth  conditions  a bove ,
m a ke  a  com plia nce  filing, a nd within s ixty da ys  of this  filing, S ta ff s ha ll file  a  re s pons e  in
the  form  of a n  O rde r to  be  p la ce d  on  the  Com m is s ion 's  a ge nda  for a  vo te  to  a pprove  a
Ce rtifica te  a s  s oon a s  pos s ible  a fte r S ta ff' s  filing tha t continns  the  Compa ny's  complia nce
with the  s e cond, third a nd fourth conditions  lis te d a bove .

4 DECISION NO.
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17. S ta ff furthe r re comme nds  a pprova l of the  Curta ilme nt Ta riff tile d by the  Applica nt.

18. Because  an a llowance  for the  prope rty tax expense  of the  Company is  included in the

Company's  ra tes  and will be  collected from its  customers , the  Commission seeks  assurances  from the

Compa ny tha t a ny ta xe s  colle cte d from ra te pa ye rs  ha ve  be e n re mitte d to the  a ppropria te  ta xing

authority. It ha s  come  to the  Commiss ion's  a ttention tha t a  number of utilitie s  have  been unwilling or

una ble  to fulfill the ir obliga tion to pa y the  ta xe s  tha t we re  colle cte d from ra te pa ye rs , s ome  for a s

many as  twenty yea rs . It is  reasonable , the re fore , tha t a s  a  preventive  measure , the  Company should

a nnua lly file , a s  pa rt of its  Annua l Re port, a n a ffida vit with the  Utilitie s  Divis ion a tte s ting tha t the

Company is  current in paying its  prope rty taxes  in Arizona .

19. We  find tha t S tay's  recommenda tions , a s  se t forth in Findings  of Fact Nos . 16 and 17

are reasonable and should be adopted.

J

CONCLUS IONS  OF L AW

1. Applica nt is  a  public s e rvice  corpora tion within  the  me a ning of Article  XV of the

2. The  Commiss ion ha s  jurisdiction ove r the  Compa ny a nd of the  subje ct ma tte r of the

applica tion.

3 I

4.

Notice  of the  applica tion was  provided in accordance  with the  law.

The re  is  a  public ne e d a nd ne ce ss ity for wa te r utility s e rvice  in the  propose d se rvice
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a rea  described in Exhibit A.

5. The  Compa ny is  a  fit a nd prope r e ntity to re ce ive  a n Orde r P re limina ry prior to the

issuance  of a  Certifica te .

6. The  a pplica tion by the  Compa ny to e xte nd its  Ce rtifica te  for the  a re a  de s cribe d in

Exhibit A should be  gra nte d for a n Orde r P re limina ry a s  re comme nde d by S ta ff in Findings  of Fa ct

No. 16.

7. The  Curta ilment Ta riff filed by the  Company should be  approved.

5 DECIS ION NO.
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IT IS THEREFORE ORDERED that the application of Keaton Development Company for an

amendment to its  Certificate of Convenience and Necessity for the operation of water utility in the

area more fully described in Exhibit A is  hereby approved for an Order Preliminary provided that

Keaton Development Company complies with the conditions set forth in Findings of Fact No. 16.

IT IS FURTHER ORDERED that upon Keaton Development Company satisfying the second,

third and fourth conditions of Findings of Fact No. 16, it shall file a Notice of Compliance and within

sixty days of this filing, Staff shall file response in the form of a Commission Order to be placed on

the  Commiss ion's  agenda  to approve  a  Certifica te  of Convenience  and Necess ity upon Staff s

confirmation tha t Kea ton Deve lopment Company has  complied with the  conditions  se t forth in

Findings of Fact No. 16 above.

IT IS  FURTHER ORDERED tha t the  Curta ilme nt Ta riff file d by Ke a ton De ve lopme nt

Company is hereby approved.

IT IS  FURTHER ORDERED tha t Ke a ton De ve lopme nt Compa ny s ha ll cha rge  wa te r

customers in the areas more fully described in Exhibit A its tariffed rates and charges as authorized

previously by the Commission

6 DECIS ION no.
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IT IS  FURTHER ORDERED tha t Ke a ton De ve lopme nt Compa ny s ha ll a nnua lly tile , a s  pa rt

of its  Annua l Re port, a n a ffida vit with the  Utilitie s  Divis ion a tte s ting tha t the  Compa ny is  curre nt in

paying its  prope rty taxe s  in Arizona .

IT IS  FURTHER ORDERED tha t this  De cis ion sha ll be come  e ffe ctive  imme dia te ly.
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BY ORDER OF THE ARIZONA CORP ORATION COMMIS S ION.

COMMIS S IONER COMMIS S IONER COMM1SS1ONbK

IN W ITNE S S  W HE R E O F ,  I,  DE AN S .  MILLE R ,  In te rim
Exe cutive  Dire ctor of the  Arizona  Corpora tion Commis s ion,
ha ve  he re unto s e t my ha nd a nd ca use d the  officia l s e a l of the
Commiss ion to be  a ffixe d a t the  Ca pitol, in the  City of Phoe nix,
this da y of . 2008.

DE AN s .  MILLE R
INTERIM EXECUTIVE DIRECTOR

DIS S ENT

DIS S ENT
MEs:db

I

r

>

»
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1 S RVICE LIS T FOR:
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3
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Richa rd L. S a llquis t
S ALLQUIS T, DR UMMOND & O 'C ONNOR , P .C .
4500 S outh Lakes hore  Drive , S uite  339
Te m pe , Arizona  85282
Attorne y for Ke a ton De ve lopme nt Compa ny

7 Chris tophe r Ke e le y, Chie f Couns e l
Le ga l Divis ion
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 Wes t Was hington S tree t
P hoe nix, Arizona  85007
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Ernes t J ohns on, Director
Utilitie s  Divis ion
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 Wes t Was hington S tree t
P hoe nix, Arizona  8500712
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